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KINGS COUNTY CRIMINAL BAR ASSOCIATION CLE 3/12/09

INTRODUCTION

This outline, and indeed the program, is not designed to cover all conceivable ethical
problems. [t is aimed at providing some practical guides for the practitioner. Thus, it is
essential that the practitioner have an appreciation for the grievance process as well as the
specific dos and don’ts.

At the outset, we should all appreciate the need for regulating the practice of law and
that the Grievance Committee is not the lawyer’s enemy nor is it created for the purpose of
hurting lawyers except for just cause.,

Recognizing that the lawyers attending are engaged in criminal practice, there will
be some effort to touch upon the things which are important to that practice. This said, itis
still paramount that every lawyer have a decent grounding in the basics of ethical practice
attached to all segments of the law.

Thus, back to basics, so that we can all be better lawyers and be able to go home

in the evening without worry of ethical considerations. In other words, let's just have to be
concerned with doing our jobs better.

Jerome Karp
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KINGS COUNTY CRIMINAL BAR ASSQCIATION CLE 3/12/09

L. Disciplinary Process -
A. Second Department

1. Sources of Complaints, including but not limited to:

a. letters from clients, other attomeys, judges, court personnel (DR1-103 requires
reporting professional misconduct by an attorney),

b. judicial opinions;

c. sua sponte investigations based upon failure to timely re-register with OCA,
failure to timely notify OCA of changes of address; failure to cooperate with the
Grievance Committee; criminal convictions (attorneys are required to send a
certified copy of the certificate of conviction to the Clerk of the Appellate
Division within 30 days pursuant to Judiciary Law Section 90).

2. Handling of the complaint:

a. upon initial screening if there is a failure to state a complaint in the legal sense,
the matter is closed without further action;

b. fee disputes and minor complaints are sent to the local Bar Association, Free
Dispute Committee or the Grievance Committee.

3. Investigatory process:

a. inquiry is seni to the attorney for a response, to which the attorney must
respond in writing;

b. copy of the attorney's response is sent to the complainant for any possible
reply; the Grievance Committee does not necessarily send the complainant's
reply to attorney, only if there is something raised which should have an
answer.

c. request for production of documents;

d. deposition of the attorney when required.
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4, Resolution of complaint;

a. counsel to the Grievance Committee makes a report and recommendation to
commitiee;

b. Grievance Committee discusses the matter and votes on disposition at its regular
meeting (there are fen annual meetings from September through June).

5. Disposition;

a. dismissal;

b. dismissal with advisement;

c. letter of caution;

d. letter of admonition;

e. disciplinary proceeding.

6. Disciplinary Proceeding:

a. Chairman of GC petitions court (Appellate Division) for permission to institute a
Disciplinary Proceeding;

b. Court issues an order granting permission, assigning chief counsel to prosecute,
appoints a Special Referee to hear and report;

c. Petition is served on Respondent;

d. Respondent answers;

e. Pre-heanng conference;

f. Hearing;

g. Referee reports after giving parties an opportunity to file memoranda - Report finds
charges either sustained in whole or in part or not sustained. Referee cannot make
any recommendation as o sanction. Standard of proof is preponderance;

h. Motion made by either side to confirm or disaffirm in whale or in part - other side
can cross-move - memoranda generally submitted.

i. Courtin conference reviews the matter. Reporting judges {five) sign off - always

unanirmous.
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J- Possible sanctions when charges are sustained:
i} censure
ii} suspension
iii) disbarment
iv) court can remit the case to the GC to impose an admenition
v) court can issue a private admonishment

B. First Department
l.  Complaint letter and sua sponte complaints are used as in 2nd Department.

Answers required - Q&A used

2. Counse! makes recommendation to two executive committee  members for

permission o prepare and serve a statement of charges. This institutes a

Disciplinary Proceeding without the court's imprimatur as in the 2nd Dept. One

member necessary to dismiss or issue letter of admonition.

3. Respondent serves an answer
4. Hearing befare a referee who:

a. makes finding as to whether charges are sustained in whole or in part;

b. if sustained, the referee takes proof as to sanction. Both sides make
recommendations and may submit memoranda. Standard of proof is
preponderance. Referee must make recornmended sanction which is
reviewed by a panel of the Disciplinary Committee and then by the Court.
Range of sanctions are the same except First Department does not issue
letters of caution.

I. What to do when a complaint is received.:

A. Do not disregard or neglect it; do not panic; do not procrastinate;

B. Do not fail to get help (this means seek the advice of a lawyer in whose judgment
you have confidence and who is detached from your problem). | speak to lawyers
all the time, often without being retained. | believe it is something that lawyers owe
to one ancther. | advise so that a violation can be avoided. Be mindful of the fact

4
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that a failure fo respond to inquiry from the Grievance Committee is a disciplinary
offense and, moreover, can result in immediate suspension from practice,

C. All lawyers have a duty of candor to the Court. If a lawyer, in an effort to avoid
responsibility, lies and this can be established, there will be additional charges often
more serious than the initial complaint,

Demonstrate sincere contrition.
Although there may not be a true defense which excuses the infraction, it is helpful
to demonstrate a reason for how and why the infraction occurred and to produce
evidence of mitigation and good character.

Il. Specifics:

A. The initial cause of most problems is the failure of the lawyer to respond to the
client. More often than not, the particular case is a stinker that the lawyer should
not have taken, therefore be as selective as possible; good cases are attended to,
bad ones are not.

B. A lawyer who undertakes representation of a client even without receiving his fee,
can not abandon the client and must do what is required for adequate
representation. Lawyers must be relisved by the Court unless the client retains
other counsel who substitutes.

C. All agreements between the attorney and the client should be reduced to writing.
Remember that if there is a dispute, the writing or contemporaneous memaorandum
is always the best evidence;

D. Particular infractions:

l.  Conflicts of interest -

A lawyer should avoid representing a client in an action against a former client.
A lawyer who falls into the situation where a party consults him and does not
become a client and the lawyer is then retained by the other side, either directly or
as of counsel, he is precluded from represeanting either side.

A lawyer shall not enter into a business relationship with his client. This

5
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includes going into business and lending money to or borrowing money from a
client. This means you can not advance money to a client for his/her living
expenses. Exceptions are set forth in Section 1200.23,

You can advance disbursements as long as you provide for reimbursement.

If lawyer determines that his continued representation may adversely affect
client by lawyer's own interests (unless a disinterested lawyer believes that client's
interests will not be affected), client must consent after full disclosure of the
implications of the iawyer's interest.

A common area where conflict raises its ugly head is when lawyer's obtain
referrals from real estate brokers. Invariably, the lawyer works for a ridiculously low
fee and, frequently, the interest of the broker becomes paramount to the interest of
the client. |

Another area which has caused a great deal of concern (particularly in the First
Department) is the immigration field where clients have been referred by travel
agencies and translation services. Very often the referrer of the client arranges the
fee, collects the fee and pays the attorney. This is certainly unprofessional, if not
illegal.

2. Fee disputes are generally heard by the fee dispute committees of the Bar
Agsociation. Try to make peace with the client even if you feel that the client is not
entitied to return of fees. The time and aggravation, otherwise, just isn't worth it.

3. Notaries:

If | could convince you to meet with me tomorrow and each of you throws your
notary stamp an a pile and we have a bonfire, | would find it satisfactory.

An example from an actual case unreported was the situation where two
individuais were in partnership in the ownership of real property. They had a falling
out and one partner was acquiring the interest of the other. This partner got various
documents signed by the other partner and they were notarized. There was a
foreclosure already pending on one of the parcels and the closing had to be held on

3
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a particular day or the foreclosure would go through. For whatever the reason, the
deed of conveyance was not notarized. The lawyer representing the purchaser, or
the partner remaining in ownership, was under exireme pressure and when they
discovered the omission of the notary at the closing, the lawyer notarized the
purported signature of the seller. Of course the signature was a forgery and there
was a great deal of difficulty.

Another case, also unreported, came about when an attorney, who represented
a local individual in the ownership of various parcels of real property, advised his
client to change the ownership of a parcel that was having difficulty meeting its
mortgage obligation to a corporation and to effect the transfer of the property to the
corporation, at the same time refinancing the mortgage. At that time, the lawyer
was told that there was another individual who was invalved in the ownership of the
property and it was the sister of the client. The client appeared at the attorney’s
office with his sister who executed the necessary documentation, which was
notarized by the lawyer. Unfortunately, it turned out that the client had a drug
problem and that the purported sister was really one of his friends and the
transaction was spurious. The lawyer, accepting the word of his ¢lient, never even
bothered to obtain photo 1.D. from the purported sister. (These types of situations
are what created the absolute requirement for photo 1.D.s and, further, probably

caused the exclusion of notary public probiems in the lawyers’ malpractice

insurance).

4. Dividing Fees:
a. Client must consent to employment of other lawyer and know of division of fees;
b. Division in accordance with the work done by each lawyer unless joint
responsibility letter.
5. Deception:
a. lying to client (VIVAS, PIEPES);

7
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b. other types of deception which have come up relate to omissions from
applications for admission to the Bar of employments, where the former
employer would have given a rather damaging report, and omissions from law
school applications of criminal convictions (BENN).

Sexual Relationship with client (ROMANO & RUDNICK)

[See 1200.29(a)).

Neglect, which also includes failing to communicate with fellow attorneys and/or

court personnel in addition to the neglect of cases.

Conversion and Commingling [See 1200.46(a)]

a. Commingling - lawyer may not:

i) write a check from his escrow account for personal and business
expenses but may write a check for the client's expenses from the client's
escrow fund;

ii) write a check from escrow account to cash

iy have an escrow account with ATM (same as cash withdrawal)

iv) use escrow account as a repository for personal funds

(IRS and judgment levy avoidance)

b. Conversion: Use of client's funds - any diminution on the amount of client's
funds on deposit in escrow is prima facie evidence of conversion; with and
without venality.

Advertising:

a. Must contain the name of the lawyer or firm, address and phone number.

b. Copy of ad must be sent to the local Disciplinary Committee at the time of first
publication. Pre-recording of broadcast ad should be retained by ihe attorney
for at least one year. Mailed ad - lawyer shouid make a list of all people to
whom ad is sent and retain list for at least one year.

Record Keeping - [See 1200.46(b)(d)] Lawyer must retain financial records
such as deposit slips, cancelled checks, check registers and escrow ledgers for

8
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seven years. The escrow ledger is a book which has recorded on a separate
page each separate escrow deposit, each item paid out of escrow and a
rnunning balance of the client's money.

Responsibility of Partner -[See 1200.5] Partner is responsible if in the exercise
of reasonable management or supervisory authority, should have known of the
conduct.

Lawyer as Witness - [See 1200.21] Don't do it - Can't as to issues of fact,

Exceptions.

V. Understanding the Process:

A. Differs from knowing the process.

Curing the underlying problem does not necessarily make it go away. Many lawyers
believe that if they make a monetary settlement with a client and the client signs a
letter or affidavit withdrawing the charge, that the case is over. Notso. The
Grievance Committee does not have to drop a case simply because the client
wants to. Further, it is an offense for a lawyer to condition settlement of the dispute
upon withdrawal of the complaint. It is also improper for a lawyer to importune the
client to withdraw.

Neglecting the Grievance Committee or what is known as a failure to cooperate.
This can be a serious infraction. As lawyers we have a duty of ¢andor with the
Court. Make no mistake about it, the Grievance Committeg is an arm of the Court,
(TIGHE)

Failure to cooperate can lead to an interim suspension which means an immediate
suspension which is not always a sanction. It means that the fawyer is suspended
just as though he were tried in a Disciplinary Proceeding and a sanction of
suspension was imposed. Interim suspension continues until the charges are
heard and the Court ultimately rules. In the case of TIGHE, the regpondent was
engaged in family court practice and had complaints made relative to four different

9
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family court matters. The attorney was suspended on an interim basis for failure fo
cooperate. When he finally obtained counsel and the matters were addressed, the
four underlying complaints were dismissed, but the failure to cooperate resulted in a
suspension for a period of two years. In the Second Department, credit is now
given for interim suspension or the sanction of suspension. First Dept had
freguently given credit.

Interirn suspension ¢an occur where a motion is made to the court in other
instances, such as conviction of a serious crime which is not a felony;
uncontroverted evidence of commission of a serious infraction such as conversion;
failure to register with OCA.

D. The word venality finds itseif in more and more decisions. Venality has a simplistic
definition in most dictionaries. In Black's Law Dictionary the word "venal” is defined
"pertaining to something that is bought; capable of being bought; offered for sale;
mercenary. Used usually in an evil sense, such purchase or sale being regarded
as corrupt and illegal." None of these definitions seem to fit the circumstances that
we are concerned with. The 1st Department has found that a lack of venality in a
given sense can be a defense to the charge, whereas in the 2nd Department a lack
of venality, at best, has been used for mitigation purposes.

It would seem, based upon examination of some of the cases, that venality,
used in the sense that we are interested in, is one of self-dealing. Where, for

example, a lawyer abuses his escrow account and takes money for his personal

use rather than using it for other purposes. See Matter of Wowtschuk, 588 NYS 2d
605 (A.D. 2nd Dept. 1992). See Matter of Quesada, 613 NYS 2d 585 (A.D. 1st
Dept. 1994). See Matter of Klugerman, 596 NYS 2d 397 (A.D. 1st Dept. 1993).
See Matter of Kass, 655 NYS 2d 53 (A.D. 2nd Dept, 1997). See Matter of
Goodman, 539 NYS 2d 461 (A.D. 2nd Dept. 1989).

V. Escrow ledgers -

1. Surprisingly, many lawyers are not aware that an escrow ledger is different from the
10
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escrow register in a checkbook. Most every checkbook has a place where the
amount of the check and the number of the check may be recorded as well as the
name of the payee. This is not an escrow ledger but a check register. If it happens

to be in an escrow account, then it would be the register of an escrow checkbook.

2. The escrow ledger that is required under the rules is a different writing altogether.

The rules require a separate page for each case where money is held in escrow,
Thus, as an example, and a copy of a sample ledger is enclosed herewith, when a
case is settled on behalf of John Doe v. Roe, the check is endorsed by both parties
if it is made out to the lawyer and the client, which is the usual case, It is then
deposited in the lawyer's escrow account and, after the check clears, the monies
are disbursed. There should not be an inordinate length of time between the time
the check is deposited in the escrow account and the time it is disbursed, and
certainly it should not be more than 30 days at the outside. If there are some
problems attendant on the escrow, such as the need 1o hold a portion of the money
for a disputed lien, then, of course, that money should be retained.

The first item that would be recorded in a ledger sheet for that case of Doe v. Roe
would be the date and the nature of the deposit, such as settlement, and the
amount. These would be in one column which would be called either debit or credit
as the case might be, depending on how the lawyer wants to make the entry.

After time has passed for the check to clear, the check should be drawn first to pay
any liens which are against the case and reported as such, and subtracted from the
deposit and showing what the balance would ba. Then, continuing on through all
the other disbursements such as disbursements advanced by the lawyer, the share
to the client, and, finally, to the lawyer. The lawyer's fee should not be withdrawn
before the client's share is drawn and remitted. Many lawyers obtain the consent of
the client to endorse the check and deposit it in the escrow account to save time.
This is permissible but the consent should be obtained in writing and it is better
practice for the lawyer to make a photocopy of the check so that he ¢an show it to

11
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VI

the client as having been deposited.
5. When all the funds are drawn, there should be a zero balance. This record should
be retained for the same number of years as you should retain any other record.

Each check drawn on the escrow account must have written on it the name of the

matter and the purpose.
Sale of practice -
a. notice to clients
b. must be consent
¢. if client does not take action or object within 90 days, then consent is presumed.

d. must let client know whather buyer of practice has been disciplined.

VII. 1. Confidence in Lawyers -

Lawyers are held to the highest ethical standards of any profession. There are 28
licensed professions in the State of New York and the only one which is not governed
by the State Education Department and the Board of Regents is the legal profession.
Lawyers are held to a higher standard and for good reason. Consider that a perfect
stranger who enters the lawyer's office may, by virtue of the fact that the person he is
talking to is a lawyer, deposit with him vast sums of money in escrow in connection with
a matter, such as a real estate closing. This confidence that emanates from the fact
that the lawyer is admitted to the Bar of this State, is certainly sufficient reason for a
strict compliance with the rules on the part of lawyers. The public's confidence in the
legal profession has never been wonderful, but the reliance, nevertheless, exists, and
as lawyers we must attempt to practice in a way that does instill confidence in the

public.

12
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2. Sanctions -

Having said this, it is also important to attempt to altar some of the
sanctions that are imposed for faifure to comply. Too much time and money has
been spent on matters which, | believe, can be adjusted by a type of "plea bargain-
ing". This is not to say that lawyers on both sides can agree and that would be the
end of it. Any accord that is reached would have to be subject to the approval of
the Court. In addition, where cases are sufficiently serious to warrant a Disciplinary
Proceeding, it would seem that in many instances, combinations of sanctions could
be fashioned so as to avoid a lawyer's suspension or, sometimes, even disbarment.
It requires some innovation in thinking and a willingness to apply those sanctions
which are really at hand. For example, it seems that costs could be levied to defray
the expense of the process in a given situation. Not that the payment of money
should excuse or alleviate an infraction, but merely in a combination with another
sanction, such as probation, supervised practice, community service. In one case

in the Third Department, Matter of Sullivan, decided on September 30, 1898, the

Court suspended a lawyer for 2 years but essentially stayed the suspension
pending his good behavior and faithful monitoring of his escrow account by an
accountant on a periodic basis. This is one example of where the Court can
fashion sanctions within the existing law to avoid the loss of livelihood by the
lawyer.

Unfortunately, there are some infractions that are inexcusable and must be
heavily sanctioned. These, of course, include conversion, compromising of the

Courts and our system of justice and serious matters of deception.

13
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Westlaw,
183 A D24 122

183 AD.2d 122, 588 N.Y.5.2d 603
(Cite as: 183 A.D.2d 122, 588 N.Y.5.2d 605)

C
Supreme Court, Appellate Division, Second De-
partinent, Noew York.
In the Matter of Thor WOWTSCHUK, an Attorney
atd Counselor-at-Law.

Grievance Committee for the Ninth Judicial Dis-

trict, Petitioner;

Thor Wowtschuk, Respondent.
Oct, 13, 1992,
As Amended Oct. 20, 1992,

In attorney disciplinaty proceeding, grievance com-
mittee moved to confirm report of the special refer-
ee and subject attorney submitted affirmation in
reply in which attorney conceded that report was
cotrect as to its findmgs. The Supreme Court, Ap-
pellate Division, held that conversion and mishand-
ling of escrow funds, commingling of clients' and
personal funds in escrow account, and neglect of
entrusted legal matter relating to administration of
trust and estate warrant two-year suspension from
the practice of law in light of mitigating factors, in-
ciuding absence of any element of self-dealing or
venal interest.

Committee’s motion granted, matter remitted, and
attorney suspended,

West Headnotes
Attorney and Client 45 €=259.13(3)

45 Attomey and Client

45] The Office of Attorney

431(C) Discipline
45k39. 1 Punishment; Disposition
45k59.13 Suspension
43k59.13(2) Definite Suspension
45%k59.13(3) k. In General. Most

Cited Cases

{(Formetly 45k58)

Attorney and Client 45 €£~=59,13(4)

JEROMEKARP PAGE

Page 1

45 Attorney and Client
451 The Office of Aticrney
451(C) Discipline
45k59.1 Pupishment; Disposition
45k59.13 Suspension
45k59.13(2) Definite Suspension
45k59.13(4 k. Mishandling of
Trust Account or Client Funds, Most Cited Cases
{Formerly 45k58)
Conversion and mishandling of escrow funds, com-
mingling of clients’ and personal funds in escrow
account, and neglect of entrusted lepal maitet relat-
ing to administration of trust and estate warrants
two-year suspension from practice of law, in light
of mitigating factors including absence of any ele-
ment of self-dealing or venal interest,
*122 **605 (Gary L. Casella, White Plains (Mary-
ann Yanarel!a, of counsel), for petitioner.

Bolger, Hinz & Zuaut, P.C., Putnam Valley {William
1. Bolger, of counsel), for respondent.

Before MANGANO, P.I., and THOMPSON, SUL-
LIVAN, HARWOOD and BALLETTA, II.

PER CURIAM.

In this proceeding, the respondent was charged with
gix %123 allegations of professional misconduct.
The Special Referee sostained Charges One, Three,
Four and Five. Charge Six was sustained to the ex-
tent of finding the respondent guilty of neglecting a
legal matter entrusted to him. The petitioner con-
cedes that the Special Referee was comect in not
sustaining Charge Two, The petitioner moves to
confittn the report of the Special Referes and the
respondent has submitted an affirmation in reply, in
which he copcedes that the report of the Special
Referes is correct ag to its findings.

Charge One alleged that the respondent engaged in
conduct which adversety reflects on his fitness to
practice law by converting funds emtrusted to him

@ 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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183 AD.2d 122
183 AD.2d 122, 588 N.Y.5.2d 605
(Cite as: 133 A.D.2d 122, 588 N.Y.5.2d 405)

ta be held in escrow. Between September 1978 and
March 1982, the respondent issued four checks
drawn on his esctow account. either on behalf of
clients or as reimbursement for various fees, prior
o the receipt and deposit of elient funds to cover
those disbursements.

Charge Threc alleged that the respondent issued
four checks payable to the estate of Guerin and
drawn ob his escrow account at a time when no es-
tate funds were on deposit.

*#606 Charge Four alleged that the respondent con-
sistently advanced funds from his escrow account
for disbursements on behalf of clients prior to re-
ceipt and deposit of the subject funds into his es-
Crow account.

Charge TFive alleged that the respondent com-
mingled clients’ and personal funds in his escrow
account from approximately 1976 to 1989.

Charge Six alleged that the respondent neglected 2
legal martter entrusted to him, Less than ong month
after his admission to the Bar, the tespondent
agreed to draft a will for 2 long-time family frend,
T. Richard Guerin. Mr. Guerin's two sons were the
sole beneficiaries, and trusts were established until
the sons reached the age of 21. The respondent was
named both the executor of the will and the trustee
of the trust. Mr. Guerin died on November 19,
1977, and Letters Testamentary were issued to the
respondent as sole exceutor on Aprl 6, 1978, Pur-
suant to the will, the trustce was to contitne w©
make support payments to Mr. Guerin's former
wife, under a separation agreement dated April 2,
1976, until the younger child tyrnad 21 on April 13,
1986. The estate consisted primarily of bank ac-
counts, an insurance business, and an undivided
one-half interest in the former marital *124 resid-
ence. The insurance business was sold on April 11,
1978, for 5214.000; 55,000 was to be paid upon ex-
ecution of the contract, $45,000 was due at closing,
atid the balance was to be paid to the respondent in
equal semi-annual installments. Adjustments were
to be made to these installments if accoumts were

JEROMEKARP PaGE

Page 2

not retained or for liabilities which occurred after
closing. The respondent failed to keep proper re-
cords of the adjustments and was unable to account
for same. The respondent maintained a checking ac-
count in the name of the estate at the Bank of New
York. From March 31, 1980, w Jupe 29, 1984, the
balance in the account was $6.061.32. The bank
sent the respotident a notification on January 13,
1984, indicating that the account had been inactive
for the past five vears and would “be subject to re-
mittance to the State under the Abandoned Property
Law". ‘The respondent failed to take any action, and
the monies were “remitted to the State in or about
1983 The tespondent failed to maintain records
for the estate, failed to pay real estate taxes on the
Guerin residence from 1985 to 1988, and failed to
file any estate or fiduciary tax returns until Novern-
ber 1989, At that time, $21.804 was due in federal
taxes, in addition to 552,570 in accrued interest,
resulting from the respondent's failure to file re-
rns.

Based upon the evidence adduced at the hearing,

we find that the Special Referae properly sustained
Charges One, Three, Four, Five and Six, to the ex-
tent indicated. The respondent is guilty of the mis-
condoet alleged. Accordingly the petitioner's mo-
tion to confirtm the report of the Special Referee is
granted.

In determining an appropriate measure of discipline
o impose, we have considered the mitigating
factors advanced by the respondent, including the
absence of any element of self-dealing or vepa) in-
tent. The respondent indicates that he has applied
for and obtained the funds cscheated and deposited
them in the Estate account. He indicates that he had
made disbursements out of the Estate account with
due diligence and that he exacted no compensation
for his extended services. Under the circumstances,
the respondent is suspended from the practice of
law for a period of two years, commencing Novem-
ber 13. 1992, and until the further order of this court.

ORDERED that the petitioner's motion to confirm

© 2009 Thomson Reuters/West, No Claim to Orig. US Gov. Works.

17



A3/84/2889 12:35 7188755875 JEROMEKARP P&GE 18

183 A.D.2d 122 Page 3
183 AD.2d 122, 388 N.Y.5.2d 603
(Cite as: 183 A.D.2d 122, 588 N.Y.5.2d 605)

the report of the Special Referee is granted; and it
is further,

¥125 ORDERED that the respondent Thor
Wowtschuk is suspended from the practice of law
for a period of two years, commencing November
13, 1992, and continuing wotil the further order of
this court, with leave to the respondent to apply for
reinstatement no sooner than six months prior to the
expiration of the said pertod of two years upon fur-
mishing satisfactory proof {a) that during the said
period he refrained from practicing or attempting to
practice law, (b} that he has fully complied with
this order and with the terms and provisions of the
written rules governing the conduct of **607 dis-
barred, sospended and resigned attorneys (22
NYCRRE 691.10), and (¢} that he has otherwise
properly conducted himself; and it is further,

ORDERED that pursuant to Judiciary Law § 90,
during the period of suspension and until the further
order of this court, the respondent Thor Wowtschuk
is commanded to desist and refrain (1) from practi-
cing law in any form, either as principal or agent,
clerk or employee of another, (2) from appearing as
an attorney or counselor-at-law before any court,
Judge, Justice, board, commission or other public
authority, (3) from giving to another an opinion as
to the law or its application or any advice in rela-
tion thereto, and (4) from holding himself out in
any way as an attorney and counselor-at-law,

N.Y.A.D. 2 Dept., 1992,
Matter of Wowtschuk
183 AD.2d 122, 588 N.Y.5.2d 605

END OF DOCUMENT
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=
Supreme Courtt, Appellate Division, First Depart-
ment, New York.
In the Matter of Jose A. QUESADA (Admitted as
Jose Alberto Quesada), a Suspended Attorney, Re-
spondent.
Departmental Disciplinary Committee for the First
Tudicial Department, Petitioner.
April 7, 1994,

Hearing panel of Departmental Disciplinary Com.-
mittee recommended suspension of attorney. The
Supreme Court, Appellate Division, held that fail-
ure to maintain client funds intact and preserve
identity of client funds, without venal intent, war-
rAnts two-year suspenston.

Suspension ordered,
West Headnotes
Attorney and Client 45 €-=259.13(4)

45 Attorney and Client
451 The Office of Attorney
45T{C) Discipline
45k59.1 Punishment; Disposition
43k59.13 Suspension
45k59.13(2) Definite Suspension
45%59.13(4) k. Mishandling of
Trust Account ar Client Funds. Most Cited Cases
{Formerly 45k58)
Failure to maintain client funds intact and to pre-
serve identity of client funds, without venal intent
and without conversion of funds, warrants two-year
suspension, nunc pro tune, from date of interim sus-
pension. Code of ProfResp., DR 9-102, subd. A,
McKinney's Judiciary Law App.
*2585%324 Richard M. Maltz, New York City, of
counsel (Hal B. Lieberman, attorney), for petition- er,

S. Stanley Kreutzer, New York City, of counsel
(The Jacab D). Fuchsberg Law Firm), for respoid-

JEROMEK ARP PAGE

Page |

ont,

Before SULLIVAN, 1P, and KUPFERMAN,
ROSS5, ASCH and NARDELLL, 11

*325 PER CURIAM.

Respondent, Jose A, Quesada, was admitted to the
ptactice of law jn New York by the First Judicial
Department on June 19, 1978 under the name Joso
Alberto Quesada, At all titnes relevant herein, re-
spondent maintained an office for the practice of
law within the First Tudicial Department.

By ordet of this Court enteted February 4, 1992, re-
spondent was suspended from the practice of law
pursuant to 22 NYCRR 603.4{e)(1)(i) and (iii) on
the grounds of his failure to cooperate with the De-
partmental Disciplinary Committee in its investiga-
tion, and unconiroverted evidence of professional
misconduct, pending the outcome of disciplinary
proceedings against respondent. 1832 A D24 143,
387 N.Y.8.2d 333,

On or about January 15, 1993, respondent was
served with & notice and staternent of charges. The
chargas alleged that respondent failed to maintain
escrow money intact for two separate clients, in vi-
olation of Code of Professional Responsibility DR
9-102(A) and engaged in conduct adversely reflect-
ing on his fitness to practice law in vielation of DR
1-102(AX6).

Staff counsel advised the Hearing Pane] that re-
spondent had received two prior admonitions for
neglect

In its repart, at the conclusion of the hearing, the
Hearing Panel noted, inter alia:

“Staff counsel no longer alleges a failure to cooper-
ate. Respondent has changed counsel and has co-
operated fully since the time of his suspension.

® 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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“At our hearing the Panel requested all evidence
that might show improper diversion of funds, and
staff counsel conceded that there was no such evid-
ence. Quesada himself states that he never improp-
erly diverted funds and that the errors, for which we
find he is sincerely contrite, arose from the press of
business in an overburdened single practitioner's of-
fice which handled a large volume of small cases,
and a staff inadequate to certain of the functions of
a well run office. He states without contradiction
that he has hired more effective bookkeeping assist-
ants and promises that such a mistake will naver
again he repeated.”

The Hearing Panel announced it had sustained
Charpes Onc and Four reflecting that respondent
failed to maintain client funds intact and preserve
the identity of client funds, in *326 viclation of DR
9-102{A) for both mattars. The Hearing Panel did
not sustain Charges Two and Three which alleged
that **586 respondent engaged in conduct which
adversely reflects on his fitness to practice law in
violation of DR 1-102{ A)(6).

The Hearing Panel recommended a sanction of sus-
pension for a period of two years.

The Departmental Disciplinary Committee now
seeks an order confirming the Hearing Pancl's re-
port and impozing the recommended sanction.

A review of the evidence presenied to the Hearing
Panel, particularly respondent's admissions, indic-
ates that there iz ample evidence to support the
Hearing Panel's findings that respondent failed to
maintain client funds imact and preserve the iden-
tity of client funds, in violation of DR 9-102(A).
No evidence was presented, however, to indicate
that respondent converted any of the clients’ funds
to his own use or acted with venal intent. It appears
that the shortfalls in respondent’s escrow account at
various times wete the result of his failure to attend
10 hookkeeping matters and his delegating the task
of depositing clients' checks to secretaries and re-
ceptionists. No client suffered a Ioss as a result of
respondent's actions and full, prompt and complete

JEROMEKARP
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payment of all disbursements and claims to all
creditors and the balance due to the ¢lient in each of
the matters charged was paid before charges were
filed or cven instituted by the Departmental Discip-
linary Committee,

The lack of venal intent on the part of respondent
distinguishes this case from the cases where attor-
neys have been dishbarced for conversion. In cases
where it has been found that the mishandling of cli-
ent funds arose primarily out of an attorney's care-
lessness or the attorney was mistaken as to his enti-
tlement to his client's funds and there was no
motive to convert, the sanction imposed by this
Court has been suspension from the practice of law
for a period of two years. (See, Marer of Kiuger-
man, 189 AD.2d 284, 596 N.Y.5.2d 397 [1st Dept
19931; Matrer of Altomerianes, 160 AD.2d 96, 359
NY.S2d 712 (1st Dept 19901, Matter aof
Altschuler, 139 AD2d 311, 5331 N.¥.5.2d 91 [lst
Dept 1988].)

In the case at bar, the Hearing Panel recommended
that respondent, who has been temporarily suspen-
ded by this Court since February 4, 1992, should be
“suspended until the completion of these proceed-
ings, which should be approximately two years.”
Since the Hearing Pancl's recommendation is in ac-
cord with recent precedent of this Court and re-
spondent*327 did not present any compelling mit-
igation that would warrant less than a two-year sus-
pension, we accept that recommendation.

Accordingly, the Disciplinary Commitiee's petition
should be granted; the Hearing Panel's report
should be confirmed and the recommended sanction
imposed. Respondent is, therefore, suspended from
the practice af law for a period of two years, nunc
pro tunc, from February 4, 1992, the date of the
Court-ordered interim suspension.

In view of the fact that no jssue has been raiscd that
respondent has failed to comply with the interim or-
der of suspension, respondent is reinstated to the
practice of law, effective immediately, without fur-
ther procecdings. It does not appear that any pur-
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pose would be served to compel respondent to with-
stand a lengthy reinstatement procecding at this
point and such would unduly prolong the length of
respondent’s suspension.

Respondent is reinstated as an attomey and coun-
selot-at-law in the State of New York, effective
April 7, 1994,

N.Y.AD, 1 Dept, 1994,

Matter of Quesada

196 AD.2d 324, 613 M.Y.5.2d 585

END OF DOCUMENT
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C
Supreme Court, Appellate Division, Second De-
partment, New York.
In the Matter of Arthur KASS, an attorney and
counselor-at-law,

Grievance Committee for the Ninth Judicial Dis-

trict, Petitionert;
Arthur Kass, Respondent.

March 3. 1997.

In attorney discipline proceeding, the Supreme
Court, Appellate Division, held that three-year sus-
pension was warranted for attorney's conversion of
funds entrusted to him and failure to account for
those funds, improper withdrawal from his escrow
account of funds payable to cash, and failure to
maintain and/or produce ledger book or similar re-
cord and records for all deposits and withdrawals
for his attorney escrow account.

Suspension ordered.
West Headnotes
Attorney and Client 45 €==59.13(4)

45 Attormey and Client
451 The Office of Attorney
431(CY Discipline
45k59.1 Punishment, Disposition
45%59.13 Suspension
45k59,13(2) Definite Suspension
45k59.13(4) k. Mishandling of
Trust Account or Client Funds. Most Cited Cascs
(Formerly 45k58)
Three-year suspension was warranted for attorney’s
conversion of funds entrusted to him and failure 10
account for those funds, improper withdrawal from
his escrow account of funds payable to cash, and
failure to maintain and/or produce Jedger book or
similar record and records for all deposits and with-
drawals for his attorney escrow account, in case in
which attorney did not benefit personally from er-
rors, NY.CtRules, 1200.3(a)(8)y [DR 1-102, subd.

JEROMEKARP
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A, par. 8], 120046(dX1, 2, 8). (e) [DR 9-102,
subds. D, pars. 1, 2, 8, E].

wa53%95 Gary L. Casella, White Flains, (Faith
T.orenzo, of counsel), for petitioner.

Sarah Diane McShea, New York City, for respond-
ent,

Before MANCGANO, PJ, and BRACKEN,
ROSENBLATT, MILLER and KERAUSMAN, JI.

w454 PER. CURIAM

In this procesding, the respondeni is charped with
four allegations of professional misconduct. The
Special Referee sustained all four charges. The
Grievance Committee now moves to confirm the
Special Referse’s report while the respondent cross-
moves to confirm in part and disaffirm in part and
to limit any sanction imposed to a public censure.

Charge One alleged that the respondent engaged in
conduct adwversely reflecting on his fitness to prac-
tice law by converting funds entrusted to him and
failing to account for these funds in violation of
Code of Professional Responsibility DR
1-102(A)8) (22 NYCRR 1200.3[a][8] ).

The respondent represented Marguerite Piasecki in
a matrimonial matter and/ot real cstate closing in or
about 1987. The closing of the Piasecki property
oceurred on June 24, 1937. By agreement of the
parties, $128.484.17 of the sale proceeds was given
to the respondent for deposit in his escrow aceount
at the Putnam County National Bank. The remain-
ing $98.612.83 paid by the purchasers at the closing
was entrusted to Mr. Piasecki's attormey.

The records for the respondent's special account at
the Putpam County National Bank reflect the fol-
lowing authorized disbursements by him from the
proceeds of the sale of the Piasecki property:

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov, Wotks,
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a. As agreed by the Piaseckis, on June 25, 1987,
$96,700 was paid by certified check no. 771, to
Marguerite Piasecki, who was purchasing a con-
dominium.

b. On or about September 23, 1987, the respondent
issued check no. 821 in the amount of $8,000 to
Marguerite Fiasecki.

c. On October 20, 1987, the rtespondent issued
check no. 829 in the amount of $217.56 to Mar-
guerite Piasecki.

d. On October 20, 1987, with his client's approval,
the respondent issued check ne. 330 in the amount
of $900 payable to himself, in payment of his legal
fees for handling the sale of Mrs. Piasecki's house
and reviewing the eontract for the purchase of her
condominium {the respondent did not charge *96
Mrs. Ptasecki any legal fees for handling her mati-
matial matter),

e. On March 27, 1989, the Piaseckis having reached
agreement on a propetty settlement, the respondent
issued check no. 1014 in the amount of $14,935.67
to Marguerite Piasecki,

f. On December 3, 1991, the respondent issued
check no. 1112 in the amount of $2,713.50, to Mrs.
Piasecki. The respondent had opened a new IOLA
account at the Putnam County Savings Bank in
mid-1990 for client funds. The $2,713.50 trans-
ferred to Mrs. Piasecki represented the balance re-
maining in the special account at the Putnam
County National Bank, The respondent forwarded
this amount to Mrs, Piasecki after he concluded that
his prior calculations of the amounts dve to her
were in error and that the remaining balance in the
now-dormant account must balong to her.

g. As of February 2, 1993, the total amount of funds
disbursed to Mrs, Piasecki or on her behalf was
$123,466.73. In April 1995, having undertaken a
thorough review of his bank records for all transac-
tions, respondent paid an additional $1,463 to Mis.
Piasecki. The sum of $3,554.44 is still owed from

JEROMEKARP
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the sale proceeds, although the correct recipient has
yet to be determined.

On April 7, 1994, the respondent appeared and test-
ified at the petitioner's offices, as requested. He was
not represented by counsel. In response to the peti-
tioner's questions, the respondent testified that he
had closed his special accoumt at the Putnata
County National Bank in December 1991 and, fur-
ther, that he later learned that there was a shortfall
in the account of “maybe $6.0007 which he was not
able to account for or trace. The respondent ex-
plained that, without a full audit of the account and
a thorough review of the files corresponding to the
transactions he had handled, he could not determine
why there was a shortfall in the account. In fact, the
respondent had underestimated the FPiasecki short-
fall. A recent audit of the account concluded that
there had been an underpayment froin the Piasecki
transaction of $5,018. The auditor who was *#55
retained by the respondent concluded on his May 1,
19935, report that there was no evidence that the re-
spondent had received any portion of those funds or
any other funds to which he was not entitled,

Charge Two alleged that the respondent engaged in
conduct that adwversely reflects on his fitness to
practice law by converting funds entrusted to him
and breached his fiduciary duty by failing to ac-
count for those funds, in viglation of Code of Pro-
feasional *97 Responsibility DR 1-102(A)%) ( 22
NYCRR 1200.3[a][8] ).

As of March 1, 1988, the balance in the respond-
ent's speeial account should have included the ap-
proxitnately $22.667 remaining from the sale of the
Piasecki property.

The actual balance in that account on March I,
1989, as shown on the monthly hank statement, was
$16,936.06. The deficiency in the account, approx-
imately $5,731, iz not in dispute. There is no evid-
¢ence that the respondent personally benefitted from
that deficiency or that he receivesl any portion of
those funds.
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On March 27, 1989, the Piaseckiz having agreed
upon a property settlement in their pending matei-
monial matter, the respondent disbursed $14,935.67
to Marguerite Piasecki from the funds on deposit in
his special account. Following that disbursement,
the balance in his special account should have in-
cluded approximately $7,731 remaining from the
proceeds of the sale of the Piasecki property. As re-
flected on the monthly bank statement for the ac-
count, the balance in the account on April 17, 1989,
was $6,169.17. The deficiency in the account on
that date, approximately $1,362, is not in dispute.
There is no evidence that the respondemt personally
received any portion of those funds.

In July 1990, the respondent switched banks and
openad a new account at the Putnam County Sav-
ings Bank. entitled “Arthur Kass, IOTLA Account”,
account number 503370, From September 1990 un-
til the account was formally closed in December
1991, there was no activity in the respondent’s spe-
cial account at the Putnam County Nationa) Bank,
with one exception. On or about December 3, 1991,
just prior to closing the account, the respondent dis-
bursed $2,713.50, the entire remaining balance in
the account, to Mrs. Piasecki. The balance in the
account, prior to this final distribution, should have
included the $7,731 remaining from the proceeds of
the sale of the Piasecki property. The deficiency in
the account, approximately $5,018, is not in dis-
pute. Thera iz no evidence that the respondent per-
sonally received any portion of those funds. The de-
ficiencies in the special account, which has now
been audited, were attributed by the auditor in his
May 1, 1995, report to several calcuiation errors in
amounts due to clients and third parties. Therg is no
evidence that the respondent benefitted personally
from any of these errors or that he received funds
from his special account to which he was not en-
titled.

*98 Charge Three alleged that the respondent en-
gaged in conduct that adversely reflects on his fit-
ness to practice law by improperly making with-
drawals from his escrow account, in viglation of

JEROMEKARP
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Code of Professional Responsibility DR 9-102(E)
(22 NYCRR 1200.46[e] ).

Code of Professional Responsibility DR 2-102(E)
(22 NYCRR 1200.46[¢c] ) requires that all special
account withdrawals be made only to a named pay-
e¢ and not to cash. The respondent failed to comply
with that section by withdrawing funds payable to
cash.

Charge Four alleged that the respondent engaged in
conduct that adversely reflects on his fitness to
practice law by failing to maintain and/or produce a
ledger book or similar record and records for all de-
posits and withdrawals for his attorney cscrow ac-
count, in violation of Code of Professional Re-
sponsibility DR 0-102(D) (22 NYCRR 1200.46[d] ).

At his appearance at the Crievance Committee's of-
fices on March 24, 1994, the respondent was asked
to provide copies of his check registers, bank state-
ments, cancelled checks, deposit slips, and ledger
for his eserow accounts. The respondent agreed to
provide this material by April 7, 1994, During his
testimony at the (Grievance Committec's offices on
April 7, 1994, the respondent stated that he did net
maintain a ledger for hizs escrow account. The re-
spondent failed to provide bank statements for his
Putnam **56 County National Bank escrow ac-
count for October 1990 and December 1990
through November 1991,

On Qctober 24, 1994, the Grievance Committee
served the respondent with a court ordered judicial
subpoena duces tecumn, dated October 17, 1994,
The subpoena directed the respondent to produce
any and all deposit slips, depasit tickets, or deposit
items, for both his Putnam County National Bank
escrow account and his Putnam County Savings
Bank escrow account. The respondent failed to pro-
duce deposit slips for his Poinam County National
Bank escrow account for the period 1986-1991.
Pursvant to Code of Professional Responsibility DR
9-102¢H), (I} (22 NYCER 1200.46[h], [i] ) failure
to maintain the aforementioned records subjects the
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tegpondent to disciplinary proceedings.

The respondent knew or should have known, in
committing the aforementioned acts, that he was vi-
olating Code of Professional Responsibility DR
1-102(A)8), S-102D)1), (), and (8); and
9-102(E}) (22 NYCRR 1200.03[a] [8]1;
1200.46[d][1], [2], and [8]: [e] ).

*90 With respect to Charge Four, the parties stipu-
lated that the respondent did not maintain a ledger
hook for his escrow account at the Putnam County
Nationial Bank. The reapondent did, however, main-
tain bank statements, cangelled checks, and check
stubs and made notations on these and on docu-
ments in hig files reflecting the activity in the spe-
ctal and IQOLA accounts.

The Putnam County National Bank supplied to the
Grievance Committee the deposit slips for the re-
gpondent's escrow account which were the subject
of a subpoena duces tecum dated March 3, 1993, is-
sued by this court.

Based on the stipolations and the evidence adduced,
we find that the Special Referee properly sustained
all four charges. The Grievance Committee's mo-
ticn to confirm is gramted. The respondent's cross-
motion is granted only to the extent that the Special
Referee's teport, 18 confirined and is otherwise denied.

In determining an appropriate measure of discipline
to impose, the respondent asks the court to consider
that he has been practicing law for more than 40
years with a previously unblemished record and is a
contributing member of the community who often
renders legal services to those who can least afford
them. While he concedas that it does not aXxcuse his
actions, the respondent submits that his family ira-
gedies during this period almost certainly affacted
hiz attentiveness to his practice and contributed to
the problems at issue in this ptoceeding. The re-
spondent emphasizes the lack of any evidence that
he misappropriated funds or misused his cscrow ac-
count. He has taken steps to prevent similar prob-
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lems from occurring in the future, such as maintain-
ing a Jedger and arranging for the anditor to review
his records regularly. The respondent submits that
he poses no threat to the public and is unlikely to
make similar mistakes again. In view of the absence
of wvenality or personal gain and his undisputed
reputation for honesty, integrity and trustworthi-
ness, the respondent submits that a censure would
constitute an appropriate sanction.

Under the totality of cireumstances, the respondent
is suspended from practice for threc years.

ORDERED that the petitioner's motion to confirm
the teport of the Special Referee is granted and the
respondent's cross-motion is granted only to the ex-
tent that the Special Referee's *100 report is con-
firmed, the cross-motion is otherwise denied in all
respects; and it is further.

ORDERED that the respondent, Arthur Kass, is
suspended from the practice of law for a poriod of
three years, commencing April 3, 1997, and con-
tinuing until the further otder of this court, with
leave to the respondent to apply for reinstatement
no sooner than six months prior to the expiration of
the said period of three years, wpon furnishing satis-
fagtory proof (2) that during the said period he re-
fraincd from practicing or attempiing to practice
law, (b} that he has fully complied with this order
and with the terms and provisions of the written
rles governing the conduct of disbarred, suspended

“and resigned attorneys (22 NYCRR 691.1¢), and

{c) that he has otherwise properly conducted him-
self: and it is further,

#*57 QRDERED that pursuant to Judiciary Law §
90, during the petiod of suspension and until the
further order of this court, the tespondent, Arthur
Kass, shall desist and refrain from (1) practicing
law in any form, either as principal or agent, clerk
or employee of another, (2) appearing as an attor-
ney or counselor-at-law before any court, Judge,
Tustice, board, commission or other public author-
ity, (3) giving to another an opinion as to the law or
its application or any advice in relation thereto, and
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(4) holding himself out in any way as an attorney
and counselor-at-law.

N.Y.AD. 2 Dept., 1997,

Matter of Kass

230 AD2d 94, 655 N.Y.5.2d 53, 1997 N.Y. §lip
Op. 01963

END OF DOCUMENT
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